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1. On December 9, 1998, Norcom Communications Corporation ("Norcom") filed a

"Motion to Delete and/or Change Issues." On that same date, the Association For East End

Land Mobile Coverage, the LMR 900 Association of Suffolk, the Metro NY LMR

Association, the NY LMR Association, and the Wireless Communications Association of

Suffolk County (collectively, the "Associations") filed a "Consolidated Motion to Delete

and/or Change Issues." The Acting Chief, Wireless Telecommunications Bureau ("Bureau"),

by his attorneys, now opposes both motions.

2. In their respective motions to delete, both Norcom and the Associations request

deletion of the unauthorized transfer of control I issue specified in the Order to Show Cause,

Hearing Designation Order, and Notice of Opportunity for Hearing for Forfeiture, FCC 98-

252 (released October 14, 1998) ("HDO"). Norcom and the Associations both argue that the

Commission used the wrong legal standard in specifying that issue. In its motion to delete,

Norcom also requests deletion of the abuse of process2 issue specified against it because it

alleges that its relationship to the Associations was disclosed when the Associations'

applications were granted. Both motions must be denied because they are, in reality,

unauthorized requests for reconsideration of the HDO.

1 The full text of this issue is: "To determine whether Norcom, East End, LMR 900,
Metro, NY and/or Suffolk violated Section 31O(d) of the Act by engaging in unauthorized
transfers of control of Stations WPAT918, WNXT323, WPAZ643, WPAP734, and/or
WPAT91O."

2 The full text of this issue is: "To determine whether Norcom has abused the
Commission's processes in connection with the creation and/or control of the Associations
and/or with the control and/or operation of the Associations' stations."
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3. II [W]here a matter has been fully considered in the HDO, and clear instructions

given therein, the [Presiding Judge] is bound by that instruction. II See Richardson

Broadcasting Group, 5 FCC Rcd 5285, at footnote 22 (Rev. Bd. 1990), citing Atlantic

Broadcasting Co., 5 FCC 2d 717, 721 (1966). In this case, the Commission clearly

considered the question of what standard would govern in determining whether there was an

unauthorized transfer of control, and determined that the test in Intermountain Microwave, 24

RR 983 (1963) was the applicable test for determining the existence of an unauthorized

transfer of control. HDO, '8. The Presiding Judge lacks the authority to modify or reconsider

the Commission's explicit ruling. Moreover, Section 1.106(a)(1) of the Commission's Rules

prohibits petitions for reconsideration of hearing designation orders, except to the extent that a

party is denied the right to participate in a hearing. Therefore, both motions to delete should

be dismissed as procedurally defective.

4. The arguments propounded by Norcom and the Associations also fail on their

merits. Norcom and the Associations contend that the transfer of control issue is defective

because the Intermountain Microwave test only applies to Commercial Mobile Radio Service

(CMRS) stations and not to Private Mobile Radio Service (PMRS) stations, such as those

licensed to the Associations. Norcom and the Associations also argue that the proper standard

for PMRS stations is a standard announced in Motorola, Inc, Application File No. 507505, et

al. (Chief, Private Radio Bureau, 1985)3. Norcom and the Associations cite CMRS Fourth

3 This is an unpublished decision of the former Private Radio Bureau, whose functions
are now with the Wireless Telecommunications Bureau. A copy is attached for the
convenience of the Presiding Judge and the parties.
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Report and Order, 9 FCC Rcd 7123, at paragraph 20 (1994), to support this proposition.

They also claim in their motions to delete that the Bureau restated the Motorola, Inc.,

standard in a public notice released on March 3, 1998 (although the public notice was actually

issued in 1988).4

5. In the CMRS Fourth Report and Order, supra, the Commission determined that

the Intermountain Microwave standard, applies to CMRS stations formerly classified as

PMRS, but it did not reach the question of whether the Intermountain Microwave standard

applies to stations still classified as PMRS, such as those licensed to the Associations.

However, in Marc Sobel, 12 FCC Rcd 3298, 3299 (1997),5 and in the HDO in this case, the

Commission found that the Intermountain Microwave standard applies to PMRS stations.

Therefore, the claim of Norcom and the Associations that the Intermountain Microwave

standard does not apply to PMRS stations is wholly erroneous, and the transfer of control

issue cannot be deleted on such a basis.

6. Moreover, the arguments of Norcom and the Associations ignore two important

points. First, neither Norcom nor the Associations have shown that there is any inconsistency

between Motorola and Intermountain Microwave. The existence of an unauthorized transfer

4 No such public notice was issued on March 3, 1998. As the Associations' counsel has
informally advised the Bureau, the correct date for the public notice concerning the Motorola,
Inc., standard is March 3, 1988.

5 Sobel involved both CMRS and PMRS stations. The Commission applied the
Intermountain Microwave test to both types of stations.

4



of control depends upon the facts of the relationship between Norcom and the Associations.

Second, another issue in this case seeks to determine whether the Associations' stations were

being used to provide for-profit service to paying customers. If the Presiding Judge fmds that

the stations were used in such a manner, the stations would be operating in a manner virtually

indistinguishable from a for-profit station. Under those circumstances, it would be illogical to

conclude that Intermountain Microwave did not apply to those stations.

7. In addition, Norcom claims that the abuse of process issue should be deleted.

Norcom argues that the Commission has overlooked "key facts" which "prove that Norcom

did not abuse the Commission'S processes .... ,,6 Specifically, Norcom claims that it fully

disclosed its relationship with the Associations during the original application process in 1991-

1992.7 The Bureau disputes this claim and intends to offer evidence at the hearing that

Norcom did not make a full disclosure of its relationship with the Associations at the time the

Associations' original applications were filed. For example, the disclosure described by

Norcom did not reveal that prior to the grant of the Associations' original applications,

Norcom and the Associations had already entered into management contracts which placed all

financial risks upon Norcom and placed no limit on the fees Norcom could charge the end

users of the Associations stations. Similarly, the disclosure did not reveal that Norcom would

6 Norcom Motion, p. 5.

7 To support this claim Norcom attached "Exhibit A" and "Exhibit B"to its "Motion to
Delete and/or Change Issues." However, "Exhibit A" and "Exhibit B" were not attached to
the copy served upon the Bureau by facsimile. The Bureau obtained copies of "Exhibit A"
and "Exhibit B" through the Electronic Comment Filing System.
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enter into contracts with resellers to permit resellers to resell service over the Associations'

stations on a for-profit basis.

8. In any event, it is clear that deletion of the abuse of process issue is not warranted.

As stated in Community Broadcasting Company, Inc., et ai., 488 FCC 2d 487, at paragraph 3

(Rev.Bd. 1974), "[P]etitions to delete issues ... will not be granted absent a compelling

showing of some unusual circumstances, such as where material information is overlooked,

misconstrued or not considered in the determination to specify the issue." Norcom has made

no such showing. Moreover, there is a factual dispute between the Bureau and Norcom. This

factual dispute should not be resolved through the instant motion to delete issues. The

Review Board has stated that "[D]esignated factual issues are better resolved in an evidentiary

hearing than by interlocutory pleadings ... [T]o proceed otherwise would be disruptive to the

orderly and efficient administration of the Commission's business." Theodore Granik et ai, 6

FCC 2d 252, (Rev. Bd. 1965) at paragraph 6. Consequently, the abuse of process issue

should not be deleted on the basis of Norcom's disputed factual claim that it fully disclosed

its relationship with the Associations during the original application process.

9. Therefore, the arguments propounded by Norcom and the Associations fail both

procedurally and substantively. Accordingly, the Bureau respectfully requests that the
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Presiding Judge deny the referenced motions to delete filed by Norcom and the Associations .

Respectfully Submitted,
Gerald P. Vaughan
Acting Chief, Wireless Telecommunications Bureau

~/:L_~
Gary P. Sc an
Chief, C mpliance and Litigation Branch

W~"7J~ns~

if1:t~_Gibb~o"n'9t,Ci~"'1
Judy Lancaster
Attorneys, Compliance and Litigation Branch
Wireless Telecommunications Bureau

Federal Communications Commission
2025 M Street, N.W. ,Suite 8308
Washington, D.C. 20554
(202) 418-0569

December 21, 1998
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Before the

Federal Communications Commission .
Washington, D. C. 20554

t n the ~Tter of

Appl tc~tlons of Motorole, Inc.,
for. 800 MHz Specialized Mobile R~dlo

Trunked Systems In Cellfornle,
He. York, New Jersey, Maryland end
VTrgtnle

ApplIcatIon of Motorola, fnc., for
Assignment of AuthorTzatlon of
SpecIalized MobIle Redlo Stetton
WRG-S16 at ~nt Tamelpels,
Ce I Horn la

)

)

) FIle Nos. 507505, 507475, ~07~73#

) 507~33, 507330, 507509, 508813,
) 508124, 508046, 507477, 507511
)

)

) f I Ie No. 558891
)
)
)

)

ORDER

Issued: July 3D, 1985

1. The Prlya'te Redlo Bureeu has before tt for conslderatton PetIt-Ions
to DIsmiss ApplIcetlons of Motorole Inc., flied by Atccmn, Inc. and Big Rock
Comrnun Icat lon~, Inc. The petItions were flied on October 1, 1984, and ere
l!lddressec! to epp Ilcetlons filed by Motoro la for new 800 Miz TrlJnked
Spechdl%t!d MobIle RadIo (SMR) systems located tn Celtfornle &1' ..'t. Oleblo,
~Kittrlck, Montro5e, Corone, Escondtdo, Sen Ofego end Gra55 Valley. The
Fefltlons to Dismiss ere based on ellegatlons that Motorola, thtO~h the
use of manegement confrects, hes assumed de fpLto control of $MR systems
licensed to Comven, Inc., Port ServIces Company, Dnd Mt. Tamelpets
COmmunIcations, Tn vlolettan of SectIon 310Cd) of the Communlcetlons Act of
1934, !s emended. This section of the Act requires Commtsslcn 8ppro~al

prtor to any transfers of control of a facilIty licensed by 'the
Commlsslon.1I It Is elleged by petlfloners thet this unauthorized
essumptlon of control resulted In e v'ol~tlon of Rule 90.627(b) lthlch
precludes, with IllI'1tted exceptions, 'the Dufhorlmtlon tc a licensee of
II10re 'then one Stl.R system withIn 40 illites until ell of the ch~mnels alre.,dy
assIgned to that licensee are et least 8DJ loeded. Motorola has sy5tems
In the areas In question and these systeMS are hOt ell 80~ loeded. The
Pet it loners con'tend that 'the·se unauthorl~d transfers of control of SMR
systems to Mo'toro Ie raIse f;heracter Issues concer" Ing MotorolaWs
qua Ilfh:at Tons 'to be e Comrrdss Ion licensee. Also before us Is a ·Petltlotl
for Recons tderet Ion of the den Ie I of a PetitIon to DismIss Motorole's
app I katlons for new trunked S~ systems In Hamilton end West Orenge.
New Jersey. Huntington, New York; T~son, ~rylBnd end Bull RUn. Vlrglf'lle ..
blls~d on the alleged charecter TSlues er Is Ing out of ~totorcla's Il'lanagecnent.

J1 PetItioners Inltlelly elleged thet f-Iotorola elso had II Nn21gement
contract. loth PagIng Net..-ork of San Francisco .. rnc. PagIng Nehrork fIled
Comments stating thet It ne~er had e ~enagernent contract wIth Motorola.
PetItioners subsequently conceded ?hts feet In their J8~uary '0, 1985,
"Reply to Opposttlon to Jo'nt Petltlon"to DIsmiss Appllcetlon."

..
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contrect$ In CelJforn Ie. 21 The Petit 'on for Recons idel"etTon was flied on
January Te. 1985.

2. On Oec8Inber 27, 1984, pet It loners ef$o flied D PetItion to
OTslfIlS$ the epplTcetlon for assIgnment of authorlzat'on of Motorola fer SWt
system WRG-S16, Ileensed to M't. TDlllelpels ComMunIcatIons, located at
Mot. T.ftlelpals, CelJforrde."JJ Petlt'oners allege 'thet M::ltorole contrected
to rece rve 100 percent of the system r8't'enues wh tie 'the lJeen$e rema Tned In
the neme of Mt. Telll8lpe's C'aNnunlcetlons. The petltlonars assert thet the
purposEs of Motorola's unauthorfad assumptIon of control and Its delayed
filing for asslgnll1ent of lIuthorlzatlon wes to prot~t Its applte.etlon for e
ne. sY$t~ at Mt. Dleb 10. They also argue that fbtorole delayed fIling
'the ass .gnment IIPP "catIon, el'though If hed already acquired the
Nt. Teme Ipe 1$ system, so thet Nt. TMlalpe fs' epl) Heat Ion .OU rd not be
removed from 'the top of the welting list for eddltJonal frequencIes. JJ

Bodsgroond

3. Pet Itoners c Ie 1m ttJtorole's Nneg-.ent contract constitutes
e de fecta trensfer of system control. They further allege thet under these
contracts Motorole purcheses 'the centra' controller fran the licensee,
prov Ides the InerketJng, cus'tcller btlllng lind end system lnalntenanee and peys
the sIte rente I In return for "0 to 80 percent of the gross receIpts of e
system. In sUPPot"t of these assertions, pet'tloners heve submItTed efffdavlts
from Peter C. Pede Iford" General Pamer- of 81g Rock Ccnnun 'cat tons, end
Johnny L. Champ, PresIdent of Motek EngIneerIng Inc., sf'etlng thet "btorole
personnel offered them I18nag..nt contracts cons Ist"nt wTth the ebove
Terlls. Pet 11' roners have also subtnltted • copy of an Infernal Motor-olll
publIcatIon referrIng to M;)torollMnaneged $fIR syst&lls as "our" systems,
Bnd e U$er egreement bet.een Motoro'a lind an end-user of II Motorola-maneged
SMR system. h 'ch Ident Ifles Motorola liS t'he owner-fleensee.

21 The BureeLl den Jed the PetItIon to DIsmIss on December 19, 1984, beccuse
the allegetlons 01 vloletrons In CalifornIa dId not provIde e besls fer
de lay Ing the grents of Motorola's applleetlons In He. York, New Jersey,
~ryland and Vlrgtnla.

.
JI For a COMplete list of the stgnlflcent fIlings In this case. see +he
attached AppendIx. The 'hten1'y-e'ghth filing was subflll11'ed on July 1,1965.

AI Appllcattons ~r trunked chennels at 816-821/861-866 MHz ere processed
on e fIrst COt'll" first s*t.,ed besTs. If applications cannot be processed
beceu se of lack of spectrUll, they ere placed on e welt Ing 1151' and grent5..r. _IIde es chenn. Is b8COll8 avellab Ie. A lleensee 'S re-oved frC* the
waTtlng It&t when chennel$ are granted to 11'; thIs Includes chennels
rece tved through ess ISnM"t or transfer.
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4. Notoro Ie makes the tof tow fng argutnen't$ In Its Opposition 'to
the PetItIons 'to DIs",rs$ Its Cellfornta, New York, New Jersey, Maryland arid
VIrginIa applIcatIons. First, It aetntatns that cenagement contracts ere
common ••thods tor SMR entreproneurs to eequtre the technical, .arketlng or
fInancIal e)(perf'se nece$sery to a'ttroc;:t users. Second, It aelntaTns these
contracts provTde efflc'enf servIce to the end-users of prlvete carrIer
(SMR) systems ond opt l111a the return on the I feeosee's Investment.
Motoro Jear so contends that the licensees wh leh contract for Its anonagement
serv Ices lila Inta In the requ Is ffe degree of control over theIr fecllttles end
fulfIll theIr responsIbIlitIes as CoUIlsslon licensees. ThIs Is reflected,
M:ltoro to contends, In the fKt thl!lt these I 'c:ensees contInue to own the
controller and transmItters and continue to exercIse over-all supervl510n
over the operatton· of their S~ sys'tems. Motorole elso submIts 'the
affidavit of RIchard Wycoff.. the author of the newsletter, who s'tlltes that
·our" referred to systems using ~tot"ola equTpMnt.

5. In Its OpposItIon to the PetitIon to DI5I'l155 Its applicatIon
for assIgnment of SMR stetlon WRG-816, Motorola acknowledges that elthough
It "anted to acqu Ire WRG-816, It also wanted to retaIn Its eftgTblllfy to
prosecute Its Mt. Dlab 10 app JlcatJon. Motorola IndIcates It entered Into

. negotIatIons 'to buy WRG-816 In lete 1983 en~ Signed en SMR Asset Purchase
Agreement In February 1984 wIth e target dete for the trensfer of tItle of
April 1, 1984. It antIcIpated 'that the systefll loadIng at 'that time would
allow the ..alntenence of Motorola's Mt. Diablo appllcatlon. Motorola
concedes thet It has "billed and operated" the syst8ll'l sInce Aprll 1, 1984,
and states In Its submIssIon to 'the Connlsslon that It has had Itde tpc;tg
control of st..t Jon WRG-816" I; Inee th!lt dete. Motorola also sTates +het It
dId net fIle the asslgn..nt applicatIon 'for WRG-816 until April ., 1984, and
thet the appUcatTon .as wlthdrewn on May "4, '9SA, because M?toro"le believed
the system WIIS not loaded end that If 'the application were granted tt would
be preclUded froll! pur-suing Its Nt. Dteblo application.

6. D.sp It. the. Ithdrewel of the asslgl'lln8nf applleatlon; Motorola
states It orally egreed to contInue to operate WRG-816 and receIved 100
percent of the system revenues In exchange for e IDOnth Iy fee pa ld fo Mt.
Temalpels CommunicatIons, pursuant to a STte Rental Agr-e~nt sIgned on Mar-ch
6, 1984. SUbsequently on November 27, 1984. Mgtorola resubmItted Its
app' Icat IQn for ass Ignment of WRG-816. M:rtorola stetes although thIs
sItuation lIay show Illproprtei-v, It Is atypical of the .ay If conduct5 Its
busl"ess and 15 a breech of Its standard operating procedures. It aeln'tatns
It resu Ited from e serIes of -.p loyee errors end personnel changes.
Jobtorola elso sfat.5 thet 1'0 prevent a reoccurrence of thIs type of ectlvtty
It hes tmpletnented a contInuous revIew of pending ..anagement egrHments and
rev Ised Its end-user agreements to reflect thai" It Is 1'he Nnager of an S~

system. JCo1'orola requests that It be allowed to pur-Siue Its Nt. Dleblo and
O1'her eppt'c.'lons, If Its assIgnment application Is denied.
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. 7. In order to ev~ulete the neture of the me~agement contraeis
under dIspute. on February 12. 1985. the Bureeu requested Notaro'. to submit
cop les of It I' executed or proposed Mnagemeht eontrDCts .Ith Cocnven. Inc ••
PorT Sarv fees ConJpeny end Nt. Tame 'pe Is CocmIun Jeet Ions. On Februery 26
M:ltoro I II sub., Itted executed contrects concern tnS the Mnagement of eleven
800 MHz t r unked SMA systems t Jcensed to Comven, , nc. One menegement
contract, coverIng ~even systems, was deted January C, 1964. The rem8rnlng
four eon"trltCts .. ere deted ~_er '. 1984. Motorola elso furnIshed en
une)(ecuf.d copy of Its standard lIIonegEllftent c:ontrect wh Ich It had offered to
Port Servlees Canpany. Motorola stated thllt negotIatIons wIth Port ServIces
hed broken off and .no egreeatent was enterftd Into. In addItIon, fibtorola
prov fded the undated SMR Asset Purchase and SIte leese Agreements whfch were
exeeuted wtth Mt. TllneJpals eo....nlcatJons on March 6, 1984. ~torole also
provIded Its generic SMR Asset Pur-chase Agr-88Cf18nt whJeh Includes provlsJons
for Moforo res to manege an SMR system unt f I the Conn Iss 'on has approved the
ass Ignment of the lIcense. Flnelly. fbtorole 5ubatJtted Its revIsed SMR
I-bblle Redlo User AgrMll'lent whlch It has been usl"g sInce June '984. The
end-user agreement JdenfJfles 'btorola as eIther the owner!1 leensee or
tnenager of 'the sys't8ll.

8. The tenns of the Decut.d Mnagemenf eontrKts with Cocnven are
5ubstantJolly the same as the standard contract offQred to Port servIces
Company. The terms reflect thet the licensee wIII provIde the central
controller end repeaters for the ,'(st_. f.e., the nec:essary radIo
equ fpmenf. The servlees provIded by Motorola under contract lire
Insta Ilat fon, Inc Iud lng antennas and cab res; testIng of equ fpmenf; payment
of antenna :5 '1'8 chargesl .. Intenance: IUrk.tlns. prCMlOtlon and salt's;
customer b I rlIngs end coll.etrons; end updates 'to systems softwere. Any
oosts or addltlonel equIpment end supplies as~Jated wIth these serv'¢8s or
the operef:.Jon of the SMR syst. ar. to be peld for or provIded by fitrtorol".
Ai compensetJon for these services Motorola receIves 70 percent of 'the
~nth ''Y 9ros 5 eo lleef Ions .-eee Ived trOll end-user custOlll8rs of the systems.
~ The contracts ere effectIve for ten years Bnd are renewab Ie at
fibtorole's sole optIon for 8n addItIonal frve years. Any default or breech
of the Menag.~nt agreemeht whIch Is nof remedIed ~Ithln 30 days Is grounds
for termlnetlon by eIther party.

~ The management contract for Comven. Inc. Is 10 chennel ~ statIon
KNOB-962 located at Monument Peek, CeIJfornt. provIdes that Motorole wIll
receIve 55 percent of the gross receipts.
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9. In addItIon to the above servIces provIded by Motorola. provIsIons
whIch were not Included In ~he January 4 manegement contrect were added to
the Oecember !5 contracts. These pro"ts Ions requ Ire Motorola to not Ity ell
end"users 'thllt Comven, Inc., Is the system I Jcensee and thet servIce Is
beln~ offerod under e II18nagem8nt contract wI'th Motorole servTng as the agent
for Comven. Ine. Motorola Is also requlred to ensure Comven cen ecces5 the
SySTem's centre I controller.

10. The generic Asset Purchase Agreement, which Motorola
states It U5es when It wishes to acquIre en exIstIng SNR system through
assIgnment, contaIns a provisIon IncorporatIng a contemporaneous men~el\"len1'
contract whereIn Motorola ~neges the purehllsed system pendIng Commlsslcn
l!t9provel1 of an assIgnment epplJcatlon In return for 100 percent of the
revenues. Although the Asset Purchase Agreement entered Into by Mo'torole
and "'1'. TamalpeTs COIImunlee1'Ions dId not contetn such e provIsIon, their
SIte Leese Agreement prOYlded, In peregreph 20, that If Conwntsslon approve!
hed not been obtetned by 'the tTnte the agreement w!iS executed, Motorole would
operete the system uhder ~. T~lp~15' tlcense until the I!lssIsnment -.e5
granted by the Commlsston. In addition, Motorole stated thaT otter the
assIgnment appllcetlon WDS withdrawn on May 4,1984, Motorole end
Mt. Tome Ipals orelly agreed that Motoro!e wou Id lIIen8ge the system In return
for 100 percent of the revenues.

11. On AprIl 2~. 1985, the Bureeu requested Motorola to provIde
eddttlone I tn forfllet Ion , Moforole wos asked to descrIbe In detail the neture
and extent of Ccmvan's respons lb 111tJes as e I fcensee .. lth respect to e"ch
of the menegement contrects previously subMItted. The letter elso requested
f1btorole 'to provTde the besTs for Its ~Ie~ 'thet these agreemenfSl dId not
const Itute transfers of control or violatIons oT Ru Ie 90.627(b).· tbtoro Ie
responded:on Mey 15, 1985. It poInted out ~het the agreements wlth-Conwen
I'Jrov Ided thllt Motorola would perform ell tts InBnagerlel servlces under the
superv Is Ton and pursuant to the tns1'ructlohS of Comvel"l. Moforote further
noted -thllt Comven contInues to be the licensee of the system end Is the
entIty responslble to the CommissIon for the operetton of the system and
cOMpllence ~ Ith CommIssIon rules. M:;)torole fUrther poInted to the addItIons
to the December 5. 1984 agreSft'lents provIding It would notIfy ell users thet
Com",n wes ~he sY$+em licensee, reQutrlng '1' +0 provIde Canven wIth the
fnfermet fon necessary to BCcess The systecns' centre I controllers, end
lI\endet Ing the tnvo Ivement of Comvel"l In esteb nsh Ing the pr Ice schedu Ie end
eny mod Iflcetlo/'ls thereto.

12. Wtth respect to the quest ton of trensfer of contro I, Motoro Ie
asserted that Its management oontrects with ~en were ~sTstent wtth
'the Commlss'on's policy. Thus, Tf stated that Mo'torole had no abIliTy or
rIght to detenntne Collven's policies or opere'ttons, or to domInate I~s

QOrporate affelrs. since It managed the sYstem under the supervtston and In
accordance wIth the InstructIons of CclIlven under agreements which covered •
dey-fo~dI!lY lusnegement acttvltles, ",torola further set forth that It held
no stock Tn Comven end was not 8 IMpr c:redttor of Comven.

•
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13. On Apr'l 29, 1985, the Bureau addressed questJons ~o Comven.
The quest Ions concerned the offIcers, dlr~tors, shareholders end emp loyees
of Conrven .. the purcha5e pr1ce and fInancIng arrangements for the centrell
controllers and repeeters for the Comven systems menaged by Motorola and The
du1 Jes performed by ~en to exercIse eontrol of Its syst~s. Oomven
r-esponded en May 22,1985. It also submItted eddltronel Inforfl'l8tlon, orally
rGq~ested by The Bureau, on June 4, 1985. The responses reveeled that.
Comven Is It publIcly held corporetTon ~lth over 150 shareholders. The two
Mjor owners ere Jemes E. T,.each and DavId I. JeHum, who .ech own 28.5S of
the comp~ny and are the ChIef [XEK;utJve OffIcer end PresIdent, respectIvely.
Comven hes 31 etnpJoyees varIously loceted 'n PhoenIx, Sen Diego, Delles end
South Gete. CalifornIa. EIght of them, InclUdIng Jellulrl and Tr.ach, heve
prevtously been ~Ioyed by Motorola. Comven ste~ed ~het It ow.ned the
centre 1 controllers and repeaters on Its systems Ib!Ineged by M:ltorola. that
they were purchased fer varIous prlees between 136,000 end 138,541 and tha~

ell the purchases were financed by AssocIates CapItal ServIces Corporetlonl
e subsldlery of A$soclate~ Corporetlon of North AMerlce. FInally, Comven
set out the speCIfIc aspects of Its egreements .Ith Motorola whIch It
contends Illows It to .21lntaln regular oversIght of ~toroJe's activItIes.
Aeeordln51 to Conlyen, the following ere emong 'those foctors: (1) ownershIp
of 'the centra I controller end repeet.,-sJ (2) eeeess tQ the central
con~ro IIer • h leh a 1low s It to prevent operat Ion on the syst8ft'l1 (3) rece Ip+
of copIes of end user contr~ts, IIOnthly canputer- analyses of billIng
genereted and copIes of work tickets for service and ml:lIntenence on ~he

system; (4) the esslgnll\en't of MercIa Jellum to full-tIme responsfbllt't'y for
overseeIng th man~gement of the systems.

C[scussIon

14. SectIon 310Cd) of the Connunleetlons Act, 47 U.S.C.
section 310Cd), provtdes that no stetlon license can be transferred,
ess 19ned, or d lsposed of Tn eny manner eIther dIrectly or by transfer- of
contro I of a corporetlon hold Ing the IIceo5e w Ithou't the prIor epprovel
of the Comrn IS5 ton. Th Is requ Irecnent Is Ilip lamented In the Pr Ivete Red to
Serv Tees by Ru Ie 90.153. The Act conternp fetes every forlll of control,
actlled or 18g11l, dIrect or tndlree't, negetlve or efflnaettve, so thet
actual control lrIay exIst by vlrtoe of spectel circumstances although
there Is no lege I control In the fennel sense. Londn JD!JtnDI Cgmplny
~4 FCC. 351 F.2d 824 (D.C. Clr. 1965>, CArt. dented, 383 U.S. 967 (1966).
See also, Bocb"1Ar Telephone Corp. Y. U,S., 23 F. Supp. 634 ar.D.N.Y.
1938',~ 307 U.S. 12' (1939). In determinIng whether a transfer of
control hes occurred wlthTn the NenTng of the Act, the ConnTsston looks
beyond lIers tItle or legel control end eonsfders the totality of the
e 1rcullstences to 8scer'te In where actus I contro' lies. SUr., Brgade'smcs•
.lJ1.c....., 87 FCC 2d 87 (1981) J G.,cge E. Comecon r Jr. Cgnnun telt Ions. 91 FCC 2d
870 (Rev. &d. 1982).

•

-----------------------------------------------------
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15. The CommTsslon h~$ reeogotJed thet .1th the dIversIty of
feet patterns wh Ic::h ceo ar Jse In the bus tness world. no precJ59 formu la
for eve luet Ing quest Ions of transfer of control can be s~t forth.
~s InferD4t1onal. ac, 97 FCC 2d ~9 C1ge~). However, It has s151d thet
"CsJenerelly the prIncIple TndlcTe of control ox8ll11ned to determIne
whether lin unauthorized transfer of control hes occurred ere control of
polJeres regardIng (a) 'the finances of the statlonJ Cbl personnel Metters
end fe) programmIng." S.W. !eX8S PublIc BrpedcDs!lng Couner!. 85 FCC 2d
713. 715 (1981).

16. The Issues In 'th Is case are (1) whether Motorolal$ menagement
CQntrllcts wlth Coc1ven pIeces M::>torote In control of 'these ecm\len sys1"ecns
wl1'hout the requlsT'te lIuthorl2l!!ltlon of osslglllDGnt from the CommIssion end
(2) If such an unauthorIzed esstgnment has occurred, whether there hes elso
been a vloletlon of the 40 lillie rule wl1'h respect to Motorolets systenas.
Although there ere numerous ceses InvolvIng transfers of control tn the
broadcast erea, th ts Is II cese of fIr-sf IlIIPress Ion In the pr Ivete red 1o
eree. ObvIously, the questIon of progrllllllltng does not arrse In e redto
serv lee wh tch serves as a condu 11' for the OQImIUn l~et Ions of other pertles.
Stnce the CommIssIon has different Interests wIth respect to the broedcest
services then It does for prIvate redlo, e different standard from thot
enuncIated above Mey be approprIate. In this regard. the .Commlsslon hes
reeogntmd that broadcest licensees have II Nlsponstbliity for the content of
the InformatIon whIch they Jls$8IIltnate that radIo servIces whIch serve ISS

-.ere condUits or fransmssfon links do not. Cz!h'ecgn·GenereJ, l1lW.., "
87 FCC 2d 784 (1981). ~

.17. The Co.mlsston has deort with the Issue of IIcensee.control
of a redlo system In the PrJvllte RadIo Services when dIscussing ItUltfple
I fcensed end cooperatIve USB redID SystMS. fJ1 In Muttlple L Iceaslng ..
Safety and SpecIe! Bodlo ServIces. Docket No. 18921. 24 fCC 2d 510. 519
(1970), the COIMllsston saId thet the licensee should have e proprletery
Interest, as en owner or less.." 'n Its system's equlpll'l8nt which would not
be taken over by 'th Ird perf les that It "Irlld to dispatch. Th Is wou Id 9 tve
the licensee the Db IIfty to exerc fse the degree of control of Its system
wh leh was consIstent wtth Its stetu5 .s e licensee end the regu latfon of 'the
prTvate redlo servIce. In subsequent decIsIons, the Commtsslon dId not
elter thIs beslc fest for determlntng licensee control of IS system. 11

§I See Rules 90.185 end 9O.17g~ respectIvely.

]J For II complete hIstory of these proceedIngs see. I.natlyo DecIsIon ond
further JDQulryand Notlc' of Prapos.d Bule HokIng, FCC 81-263, 46 Fed. Reg
32038 (June 19, 1981); Report aDd Order, Docket No. 18921, 89 FCC 2d 766
(1ge2) end Memorandum QpJDJpn and Ord,r on R8QQDsJderatIQD. Docket No.
18921. 93 FCC 2d 1127 (1983).
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F'natty, the CommlssTon concluded th.t the determTnlng factor concernIng
lIcensee conotro I of e system 15 "that the lIcensee Tn fact exercfses the
$upervTsfon the system requfres. ft MemoronrlYm QpInlon ond Order on
Beconstderatlon, supre n. 6, 81" 1133.

18. These ~tenderds ere usefu I • hen exam In lng the question of
I fe,ansee contro I end InIInegernent contree'ts fer SMR systems. WIth respect
to cooperatIve radio syste~s, the Commission has seId that It wfll "elloti
I Icensees to contract wrth th frd part les to serve 115 the licensees' agents
and hendle day-to-day operatIons of their systems." John S. L.ndeS,
77 FCC 2d 287, 291 (1980). In the broadcast servIces, the ~TssTon has
held that 1t 15 concerned wIttl "the basTe porte'es and ulthnete control of
the statIon. Day-fo-dey operltlon by en agent or employee, guIded by
po lie les set by The lfcensee ere not Tnconslstent with [Sect Ion 310Cd) ofJ
the Act." U. lp"s PubJlc Beoodeestrng mundr. supe., ot 715 and n.2.
In NatIona! Assowtjgn of Regu1otorv utility Cgm1:S$(ooers y. fCC, 525
FCC 2d 630 CD.C. Clr 1976), whIch efflrlll8d, Inter AUJ., the C:omndssTol'l's
8uthortty to create Dnd regurate prlvete carrIer s~sfems, such 8& th& ones
ot Issue here, the court DCknowledged the Commfs$lon~ broed dfscretIon 10
experr~ent wTth new regulotory approaches ~r the purpose of encouraging end
mexlftdzTng the use of ttl's new radio Spec1'TUII. The ConIntssIon begDn
I ken $ Ing SMR systems In 1978 but It tOOk SOII\8 +- hPe for the St.RS bus Iness
to become well estab Iished. More recent Jy • e heve wrtnessed an exp los 've
growth In the SMR Industry. Entrepreneurs heve Invested In SMR systems fn
ell meJor c It res throughout +he CotIntry. A$ the 5M' Industry hes IIetured,
lIcensees heve lnevTteb (y sought to evan th811Selves of e 'Verlet)' of enethods
to operete and ...nage therr syst811S. In this dynemJc lind developlllg
IMrketp,race we wish to eflow MaXImum flexibIlity to these entrepr8f\&urs,
consIstent with the regulatory restraints llIlposed by' the ConwnJeatJons Act.
We II Iso • Ish 'to ossure rh:ensees Iley _p loy e variety of opt Ions so the'"
they Iftey provide an efflclent·and effec1'f\'e eorrrnunlcBtJons servke to the
pubJfc es quickly IS possJble. In light of these pubrle policy objectives,
end os e generel proposItion, we see no reeson 'thy SMR licensees should be
precluded from hIring thIrd parties to Manege their systems pro'Vlded thet
the Ilc:ensees reteTn a proprletery tnterest, eIther as owner or lessee, In
the system's equIpme"t end exercfse 'the supervIsIon the system requTres.

19. Turn Ing 'to the spec Iflcs of the "btorch~l Nnagame"t contracts
wIth CQmven, the Bureau fInds that en unauthor tad transfer of control has
not occurred•. Cornven owns both the repeaters end the centrel controlJer for
e8ch system. The flnenetng 'S wl'th a finance company wh Ich 15 Independent
from Motorola. Addltlonallv, there Is no evIdence thet ft:ltorola sells eny
equ lplnent to Comven for a reduced pdce 'n return for _nagIng the system.
Petlt'oners have not presented Bny feets which dIstinguIsh Canven's purchese
of Notoro Ie .qu tpfllen1" trOll 8hy o'ther SMR t Teensee purchas Ing equ tpllent frClnl

.•
..
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Motoro Ia. Sf Further, the contracts pro\' Ide that Motoro Ie ftJst perform
rts funct fons pursuzmt to the supen Is Ion and tnstructlons of Coatven.
Should this fatl to occur Cbmven can termlnate the agreement end exercIse
full responstbllfty o.... r ellilatters In\'olv'n9 the operatton of the systems.
See .s...r. nu<es pub lie .Br:padcest log (hYDe II, sllPrc, lit 716.

. 20. Since Comven owns the systems and exercIses approprIate
supervIsory cont~ol ~er th~~ ~e are not concerned wIth the dlvlston of
gross revenues fot aanegement servIces. As long as l!!I licensee lIatntetns the
,.equ ts Ita degree of control necessery end eons l$t8nt .Ith Its status as e
Ifeel'l$se, we vIII. not questIon Its busIness Judgment concerntng the
as reement$ tnto • h1eh It 8nt"-5.

21. Wh I Ie we have concluded that flbtorole's aanaQMent agrMnents
"Ith Comven dId not result tn en unautho"'ad transfer of control, we
cannot reach the SDme conclusIon wIth respect to Its Involvement wIth
Statton WRG-816, I teensed +0 Mf. TeNlpals CommunIcations. Motorola has
stated that pursuant fo a sIte ,..ental agreement In whIch If paid
Mot. Tallleipets e 1nOnthly fee .. Mf. TetMlpers transferred .uthorlty to
melntotn end operate It$ $ystem to Motorola on April 1~ 1984. On that dete ..
the end"'user egr~nts were transferred frc::lim Mt. T.-lpals· name to
Motorol •• Motorota began operating the sYGt~.. billIng the users end
receivIng ·100 percent of the revenues generated by the system. Motorola
Itself has charactertzed thIs sltuetlon !IS a "de fecto transfer of controJ."

22. Motor-ora argues that thIs unauthorIzed transfer 9f control
occurred because no _nagemant agreentent was entered In1'o. However, 'the
standard Ilanegement contreef submItted by Motorole. vh Ich It states It uses
In &J1"uafJons where It Is aequlrlng II syst." provIdes for essentIally 1"he
saine ferlls es 'the ora ( agreement It had "Ith Mt. Tsne Ipe Is, Inc Iud Ing
...,torola's rtte:elpT of 100 percent of the proceeds. We fall to see how
reducfng such en agrMfl'l&nt ~ .,.-I""ng removes It from the ce"tegory of
uneuthor lzed transfer of eontrol. With respecT to IRInagement contrects
8)(ecuted tn connec1"ron "tth the ass Ignment of en SMR Systllll, as the
CommIssIon stated In Storeo Brpadc••ttCs. Inc., supra, lit 94, ~.hen e
prospectIve purchaser exercises ~nesemenf authority, premature transfer of
control IIley result." It Is clear that Mt. T_zslpals' April 1 transfer of
Its propr tetery Interest In end con+rol of WRG-816 to M)torole for II ~nth Iy
renfa I fee const ttuted en unllu'thor lled transfer of contra I.

tJ Ih tie p.tlfloners have Intluted that such My be the case, they have
present.d no evIdence to that effect.

---------------------------------



z,. tn .starnp DrugJ...MtM,. h"., SLBlr" the CommlsliJnn denIed
a refleowel applJc!ltfon wher-e It ibund 'thet the partIes hed conducted e
cont lnu Ing effort to conceal an uneuthor lad transfer of control frOfl'l the
Comm Iss Ion. However, In Deftr Lodge BrQl!ldCDstlng. loe .. 86 FCC 2d 1066
(1 9at), where the CommtsstOJ1 deteralned that there "as 00 Intent to \' lolete
the'Act or rules end no attempt to conceel the trensfer, the CommIssIon
c::onctlded thet e forfeIture end short term renewel were appropr lete. The
focts In 'ttl Is case do not IndIcate thet Jbtorole or Nt. Temelpels entered
Into ~he'r agreement with an Intention to vIolate the Ac~ or Rules. A
melr'lagernen+ contract tn the Speelalfmd Mob tie Red fo Serv Ice Is a new
deve lopment In the SMR cormlJn fty. As e resu It, lIcensees hed few gu Ide I fnes
upon whIch to base their transactIon. Ibreovet", Motorole hes provfded
compfete deterts concernIng Its r.latlonshlp with Mt. T_elpels and hes
edm 1tted the Imp ropr lety of Its conduct. Thus, while approve I of Motor-a la Is
bEdeted request for ass fgnment of WRG-816 Is fneppropr Jate, .e cone lude.
consIstent wIth Oeor lodge, that the ultlll18te sanctIon of denTel of Mt.
Temelp~Ts' pendIng rene.el applicatIon Is not "arrented.

24. AccordIngly. Motorole's applicatIon for the as~r9nment of
stetlon WRG-516 will be dIsmIssed. Nt. Tamelpats' renewel applicatIon fQr
WRG-816 wIII be renewed for onry a one yeer tel"lll. finally, Mt. Teme/pals'
ellsTblllty as a "eltlng Itst eppllC8ni' for- addItIonal frequencIes for
~RG-e16 termInated on Aprtl 1, 1984, the date Mt. Tamelpats transferred
control of the station to Notorola. Therefgre, Mr. T_alpels' welting list
IIPP I Icet lon's dlsfnlssed.

ConclusIon

25. The Bureau hes determIned ·thet It Is penntsslb Ie· 101-- 11c;ensees
to hIre antTt les to menage thetr SMR systems, prov Ided thet IIcensKs do not
contraet aWILY their- control of the svst.. At e ",'nlllum, ttlls Mens that
II rIcensee Ilust have .. Jaou !Ide proprIetary Interest end that It exercise
'the superv Is Ion over 'the 5yst811 thet If requIres conslsteni' .Ith Its status
.,s 'lcensee. Besed on th Is standard "e have tbund fhat the Nnegement
contracts executed be'tween Motorola lind CoInven were proper. HQwevet'. we
elso fInd that MoTorola essumed de tecto control of WRG-816, licensed to Mt.
T&malpels, lnc., wIthout Coftfl'llsslon approvel. In spite of the guIdelines
provIded In thIs order, we note thet, as the CoMmIssion has rertet"eTed meny
thnes, the questIon of whether II transfer of control hilS occurred can only
be determ Ined atter en eveluetlon of 'the faci's In each case. Thet'efore, In
doubtful and borderline cases, doubt should be resolved by brlnglrtg the
cornp '.te fa.;ts of the proposed trensectlon to the Comnlsslon's attention for
e ru ling In advance of any consulIII'I2ltlon of the transaction. WI!( 1%. Inc., 36
FCC 561, 578 (1964), rekOJ). den ted 37 FCC 685, JIf1!a .5Uh J2CIIla. LDrc In
~urneJ Company y. FCC, 351 F.2d 824 ro.C. elr. 1965). cort, denIed,
383 U.S. 967 (1966).

..
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26. AccordIngly, the ~tCOl'ml and BIg Rock PetltJons to Dlsmtss
Hied egelnst the Motorole applications for SJ.'R systecns l()Q5t~ In
calIfornIa et Mt. Diablo, McKIttrIck, ~trose, Corona, Escondido, Sen O'ego
and Grass Vt:llley ere DEN lEO; ~ the Atcomm end BIg .Rock PetItion for
ReconsIderatIon of the Bureeu's denlel of theIr PetItIon to OISlfltss
J1otoro la app I feet Ions for SMR systC'ms In Hamtlton and West Orange.
New JerseYJ HunTIngton, New YOr"k: Towson, Marvland 8f'ld Bull Run" VlrglnJe
Is DEN lED and the AtCOlm1 !md BIg Rock PetItIon to 01511lss 'the assIgnment
appllcetlon of ~torole Is GRANTED. Therefore, ~toroJa's assIgnment
epp lleat- Ion for SMR syteftl WRG-816 Ircensed to Mt. Tllmelpel, Connun Icattons
Is OISfo1ISSEO, Mt. Tamafpel5' waitIng list applicatIon for addlttonel
frequencies Is DIS,.,'SSED and Mt. TemalpeJs' renewal eppll~atlon will be
granted fOr e one yeer term.

,d~4 '~~~....-. _
Robert S. Foosaner
Chle1, Private Redlo 8ureeu

!iI Of the eppll~etlons lIsted. only the one for San DIego wes selected
In the lottery. It was granted condItionally pending the outCOlhe of thIs
proc"d Jng •

-----.--------.. ·· ..---------~--------------------I
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